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The Committee’s questions 
1.   What do you consider to be the existing 

problems (if any) with higher education 
governance, particularly around modernity, 
inclusion and accountability? 

 

The University considers that substantial progress has been made in recent years in
modernising higher education governance, as evidenced by the report on implementation of 
the recently introduced Scottish Code of Good Higher Education Governance. No objective 
evidence has been produced which demonstrates there are significant existing problems with 
higher education governance which need to be addressed through new legislation. 
 
Each University has its own constitution which sets out its governance arrangements. Any 
changes proposed to a university’s Charter or Statutes involve a process of detailed scrutiny 
and ultimate approval by both the Scottish Government and the Privy Council.  In addition, 
Scottish universities are all registered charities in Scotland. As such, they are subject to the 
Charities and Trustee Investment (Scotland) Act 2005, which articulates the duties and 
responsibilities of charity trustees and the standards of governance to be attained. The 
Further and Higher Education (Scotland) Act 2005 also applies to all higher education 
institutions. 
 
Scottish Universities are accountable, via the Scottish Funding Council (SFC), for Scottish 
Government funds through the now well-established Outcome Agreements and the Financial 
Memorandum, which stipulate the outcomes expected from each institution. These include, 
but are not limited to, inclusion and widening access. (In the case of Heriot-Watt there is a 
high degree of correlation between SFC Outcome Agreement targets and the University’s 
Strategic Plan. The University is demonstrating, through progress towards meeting Outcome 
Agreement targets, a very strong commitment to sustaining and enhancing the contributions 
it makes to the Scottish Government Priorities, achieving, for example, a step change in 
widening access which exceeds the targets agreed with the SFC in the Outcome Agreement.) 
 
Beyond the above measures, universities are accountable through periodic reviews of their 
teaching and research activities by the relevant public authorities: the Quality Assurance 
Agency, and the Funding Councils’ REF exercise. 
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The Scottish Code provides the University with a framework for a high standard of 
governance with which it can comply, while providing the flexibility which supports efficient 
and effective operations at overseas as well as UK campus locations. As a Scottish university 
with a distinctive global dimension, such flexibility in Heriot-Watt’s governance is important 
and it will not be assisted by the proposed Bill. 
 

2.  The extent to which the Bill 

(a) will improve higher education governance, 
particularly in the areas above 

 

The Bill will not serve to improve governance. If anything it presents a threat to the continued 
progress that has been made in improving governance as evidenced by the first report on the 
Scottish Code of Good Higher Education Governance.  As largely independent bodies, rather 
than executive agencies or non-departmental public bodies, universities must be allowed to 
determine the governance arrangements that will enable them to deliver their core objectives 
of teaching and research. None of the proposed provisions of the Bill contribute to the 
achievement of those objectives.  
 
The Bill is not suitable in supporting the aims of modernisation, diversity and accountability 
reported in 1, above.  As we have indicated in other sections of this consultation, a one size-
fits-all approach, which fails to recognise sector diversity, runs counter to wider aims 
associated with modernisation of higher education governance; prescriptive membership 
arrangements pose a threat to diversity and inclusivity across certain memberships and 
electorates as well as democratic processes. The same prescriptive rules might well serve to 
muddle rather than clarify lines of accountability. 
 
Scotland has a diverse range of higher education institutions, ranging from the Royal 
Conservatoire of Scotland to the University of Edinburgh.  It makes little sense to seek to 
apply prescriptive rules of governance across such a diverse range of institutions while there 
remains the option to seek adherence to a strong set of principles of good governance 
implemented in a way which is appropriate to each institution according to its particular 
mission and objects. 
 
It is of particular concern that secondary legislation might be applied in the future which has a 
direct bearing on the governance of that same diverse group of individual institutions with 
little or no associated consultation. 
 

 (b) may alter the higher education sector’s 
current level of autonomy  

 
 
 

The Bill will limit universities’ independence by defining elements of governance in ways that 
do not apply to other charities or to other bodies that are outside the public sector but receive 
public funding. 
 
Any legislation which seeks to prescribe the composition of a governing body, or the means 
by which an organisation can select members to its governing body, is of itself a direct 
challenge to the current levels of independence exercised by Scottish higher education 
institutions. 
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The additional powers of Scottish Ministers under the Bill, when added to the current level of 
operational intervention by Ministers and the Scottish Funding Council and through the 
Scottish Code and the Post-16 Education (Scotland) Act 2013, raises a concern about the 
potential for Office of National Statistics (ONS) reclassification of Scottish HEIs as central 
government entities.   
 
Heriot-Watt University is distinctive in terms of the strength and range of its partnership and 
collaborative links with business and industry. This means that the occurrence of any such 
change (commented on further below) could have a disproportionately adverse impact on this 
university, diminishing our position as a vital partner with business and industry to contribute 
to the success of the Scottish economy. 
 
Has legal advice been sought on this by Scottish Ministers, and have there been discussions 
with the ONS to seek assurance that the Bill proposals and the powers to make regulations for 
further change will not put the classification of Scottish HEIs as charitable bodies at risk in the 
future?  The financial impact of any such a change would be huge, posing risks to institutions’ 
relationships with business and with charitable and philanthropic funders.    The University is 
keen to receive assurances from the Scottish Government on this area of risk, the possible 
future impact on charitable status discussed with the Office of the Charity Regulator, and 
whether the Scottish Government envisages the need to use their powers under the 2005 
Charities and Trustee Investment (Scotland) Act 2005 to disapply section 7(4)(b) in relation to 
higher education institutions (the section of the Act which specifies that a body will not meet 
the charity test if its constitution expressly permits the Scottish Ministers or a Minister of the 
Crown to direct or otherwise control its activities). 
 

 (c) may affect lines of accountability between 
the Scottish Government, relevant public bodies 
and the higher education sector 

 
 
 

The Bill raises fundamental issues about the sector’s level of independence and the role of 
institutions in public life, independent of government.  In this role Scottish HEIs have been 
demonstrably very successful, earning an international reputation for world class academic 
excellence.  They have been governed in accordance with their individual constitutions, all 
relevant legislation and the Scottish Code (and the relevant parts of the UK Corporate 
Governance Code).   The matter of public accountability is adequately addressed through 
Scottish Funding Council Outcome Agreements and Financial Memoranda. The Bill, as 
proposed, creates the potential for tension and problems that could get in the way of dialogue 
on issues of far greater importance to the Scottish Government, relevant public bodies and 
higher education institutions themselves. 
 
Higher Education Institutions are of course accountable through their funding bodies to 
government for the funds that they receive (Scottish Funding Council grants* to Heriot-Watt in 
2014/15 amounted to 23% of the University’s total annual income [*recurrent teaching and 
research grants, strategic and capital grants combined], with the addition of SAAS-paid fees 
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the percentage of Scottish public funding against total annual income amounted to 28%).  
However, government is one of many stakeholders.  The University highlights its concerns in 
other sections of this consultation about the potential impact of the Bill on its internal 
stakeholders and other external stakeholders. In relation to the latter, the Bill raises the 
prospect of a period of uncertainty in the standing of Scottish higher education institutions 
from their counterparts in the rest of the UK, other parts of Europe, the Commonwealth and 
North America, with a negative reputational impact on relationships with national and 
international peers and others they might seek to influence, extending to outside of the UK. 
This might extend, within a highly competitive market place, to influence adversely the 
decisions of individual high quality research academics of the kind that institutions would 
wish to attract as future employees, at a time when they need to be able to attract the very 
best talent. Furthermore, any threat of ONS reclassification of status would pose major risks 
to relationships with stakeholder funders, business associates and philanthropic bodies with 
resulting financial implications.  In this scenario, Heriot-Watt University might experience a 
disproportionately adverse impact, given the particular strength of its partnership and 
collaborative links with business and industry. 
 
Members of the Court with business backgrounds have provided their view that the Bill will 
not be helpful in supporting universities either in their roles as partners with business and 
industry as active contributors to the economy, or as attractive locations for the best talent.  

 
3.  The Bill is part of a wider package of recent 

reforms to higher education governance, 
including the development of a Scottish Code of 
Good Higher Education Governance. 

Has the correct balance been struck between 
legislative and non-legislative measures? Are 
any further measures needed? 

 

The University considers that the current requirements, which combine the requirements of 
the Scottish Code, the Scottish Funding Council (SFC) (via Outcome Agreements and 
Financial Memorandum) and existing legislation are sufficient, and that no further legislation 
is required.  The SFC requirements, supported by the Post-16 Education (Scotland) Act, are 
already sufficient to ensure good governance and a tight relationship between Ministers and 
the higher education sector, while the Scottish Code is appropriate in its approach of defining 
the broad principles of good governance in practice and allowing individual institutions within 
a diverse sector to determine how best to implement those principles.   
 
The Bill provides a basis for directives from government on a potentially shifting basis. The 
University considers that the Bill will be counter-productive to the aim of improving 
governance and may be driven in the future by short term political changes rather than the 
evolving missions and governance needs of higher education institutions in the long term. 
 
Only two years have elapsed since the publication of the Scottish Code, with signs that full, or 
very nearly full, sector compliance with its terms will be achieved. Institutions’ Annual 
Accounts and Financial Statements for 2014/15 will include obligatory statements confirming 
compliance with the Scottish Code.  We believe that these will show that the sector has 
embraced and adopted the governance requirements of the Code. It would be more beneficial 
for implementation of the Code to be reviewed in accord with the agreed timescale, and an 
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appropriate length of time allowed for full embedding of the Code across the sector, without 
the introduction of potentially conflicting legislation at this stage. 
 

Specific proposals  

Please provide your views on the merit of each of these proposals below. 
4.  The Bill proposes a number of specific changes 

to higher education governance 
 

a)  To require higher education institutions to 
appoint the chair of their governing body in 
accordance with a process set out in 
regulations made by the Scottish Ministers 

 

 

 

 

 

 

 

 

 

 

 

The University does not find merit in these Bill proposals and considers that the principles set 
out in the Scottish Code to be adopted in appointment of Chairs are adequate.   We are 
concerned about the scope within the terms of the Bill for secondary legislation to be 
introduced and believe that all such legislation should be subject to careful scrutiny through 
an open consultative process.   
 
The University supports open, transparent and fair selection processes for governing body 
Chair appointments, and considers its own recent Chair of Court appointment process an 
exemplar of good practice. An election process would seem an unnecessary addition to a 
rigorous process of candidate shortlisting and interviews.  Depending on the outcome of the 
proposed further consultation/election process, Chairs might be appointed for political or 
other reasons besides individual merit measured against the approved criteria for the role.  
 
In its response to the earlier consultation on the Bill, the University reported its view that, 
while institutions may choose to use an election as part of the selection process, the 
requirement to be publicly “elected” might deter a significant number of potentially excellent 
candidates, thereby defeating the Scottish Government’s objective to encourage a wide range 
of applications. There is potential for applications to be limited to those with political 
experience or ambitions and those with celebrity status. There is also evidence that women 
are less likely than men to participate in this type of process, with a potential impact on 
gender balance at least among governing body chairs. (In the current year 2015/16 54% of the 
University’s total Court membership is female, including a female Chair). 
 
In the event that a final stage election process is introduced through the Bill, the University 
considers that only the Court membership – itself already broadly representative – should 
form the ‘electorate’, following receipt of recommendations from a broadly representative 
appointment committee. It is vital that university governing bodies have absolute confidence 
in the individual chosen to lead them; it is difficult to envisage how a unified and strong 
governing body can exist where this is not the case. 
 
(Heriot-Watt has recently completed a lengthy process of selection of a new Chair of its Court.  
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The success of that appointment, and the appointments preceding it, has been dependent on
decisions led by the Court as to the criteria for selection and evaluation of candidates. The 
criteria have in good part been determined on the basis of the required match of individuals’ 
skills and experience to the University’s particular mission and objects, with the final decision 
made on the basis of detailed evaluation against the criteria, as well as a thorough 
understanding of the leadership qualities the role will demand. The proposals that Scottish 
Ministers will frame the criteria for selection of Chairs, and that a potentially wide electorate 
will make the final decision on the successful candidate, are an extreme departure from the 
University’s established (and successful) practice.)  
 
The University would not be averse to any proposal for external scrutiny of arrangements for 
the appointment and remuneration of governing body Chairs. It would be appropriate for any 
such responsibility to rest with the Office of the Scottish Charity Regulator.   
 
Charities and Trustee Investment (Scotland) Act 2005 legislation already deals with the matter 
of remuneration for governing body members of all charitable organisations in a way that 
does not directly interfere with the governance processes and decisions of those autonomous 
bodies.  
 
Heriot-Watt’s view is that legislation on remuneration, as an absolute requirement, is 
unnecessary and undesirable. However, neither do we agree that a Court Chair position 
should be an option open to only of a limited number of individuals who are in a financial 
position where they can afford to take on time-intensive pro bono positions.  One option might 
be to consider recompense to compensate for loss against an individual’s earnings. This 
might be appropriate given the significant number of working days each year that a Chair role 
requires. A similar financial allowance might also be offered to candidates who might 
otherwise incur costs in order to take up such a role (aside from the more usual reimbursable 
expenses), e.g. those with caring responsibilities for a dependant.  This approach would 
support wider equality and diversity aims in a way which can remain appropriately tailored to 
institutions’ individual circumstances. 
 
It is not clear from the provisions in section 2 of the Bill that all of the factors listed in the 
Scottish Code for consideration when deciding on remuneration for independent governing 
body members (including, amongst other things, reference to the provisions of charity law) 
will be taken into account by Ministers.  The University would be keen to see draft regulations 
made during the Bill’s passage through Parliament, rather than after enactment of the Bill. 
 

b)  To require HEIs to include various persons 
within the membership of their governing 
bodies 

The University does not consider that there is merit in this proposal.  Governance good 
practice is already stipulated in the Scottish Code of Good Higher Education Governance, 
which extends as far as guidance on particular governing body committee memberships. We 
are greatly concerned also that the legislation will enable Ministers to make future changes 
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through Section 8 powers in the Bill and consider that such changes should require a further 
Act.  Future changes could give rise to the unintended consequence of potential acute conflict 
with the provisions of the Scottish Code and the Post-16 Education (Scotland) Act 2013 for 
some higher education institutions. 
 
The University remains strongly opposed to the stipulation that there be nominated trade 
union places on governing boards. We support the governance principle that staff governors 
should have concern for all University staff and should not represent any particular 
constituency*. It follows that a subset of the University’s staff should not be in a privileged 
position in relation to governing body positions. Nomination is not the most democratic 
method of selection; many university staff members are not trade union members (at Heriot-
Watt University Scottish campuses only 32% of all staff are members of one of the recognised 
trade unions). Such a change would therefore be discriminatory – disenfranchising large parts 
of the currently engaged electorate – and could politicise the governing body, which may lead 
to decisions being influenced by political bias rather than in the best interests of the 
institution.  Currently trade union representatives can and do stand for election to all staff 
category posts and, when elected, have been selected democratically by a full electorate.   
 
(*This aligns to explicit advice in the Scottish Code which advises that “members nominated 
by particular constituencies should not act as if delegated by the group they represent. No 
member may be bound, when speaking or voting, by mandates given to him/her by others, 
except when acting under approved arrangements as a proxy for another member of the 
governing body.”  The Charities and Trustee Investment (Scotland) Act 2005 requires that 
trustees comply with the general duties set out in the Act, including acting in the interests of 
the charity as a whole, and putting those interests before the interests of the persons 
responsible for their appointment as a trustee.  The Bill proposals could give rise to potential 
conflicts of interest and potential misconduct in administration of the Charity under section 
66(4) of the Act.) 
 
The stipulation of two (rather than one or two) alumni membership places is unnecessary and 
reduces the flexibility of individual institutions to determine how best to constitute their 
governing body within a capped maximum membership number of 25, to meet skills and 
experience needs and to meet requirements of balance across categories of membership – 
including the specific requirement for a clear majority of independent lay members. (In order 
to meet the latter requirement, to avoid recourse to reducing staff representation, Heriot-Watt 
has recently had to reduce its alumni member representation from two to one, via changes to 
its Charter and Statutes.) 
 
The University does not support the proposal that alumni appointments should be made on 
the basis of nomination. It is appropriate for such appointments to be made fully 
democratically on the basis of election by the full membership of the alumni association in a 
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way which satisfies that body as to the fairness, openness and transparency of the process 
towards appointment. 
 

c)  To require HEIs to ensure that their 
academic boards are comprised of no more 
than 120 people, and include various 
persons (including a minimum of 10% 
student representation). 

The University considers that there is no merit in the proposal to set limits on the size and 
composition of universities’ academic boards, and to give Scottish Ministers the power to 
institute future changes through regulations.  We strongly believe that it is for each higher 
education institution, in the context of their individual missions, objectives and resources, 
and within a highly diverse sector, to determine the most effective compositional make-up of 
its academic board. 
 
On a matter of practicality, specification of ‘heads of school’ in such a diverse sector could 
present problems for some institutions in terms of the legitimate academic representation 
they might need to meet the requirements of the roles and responsibilities of their academic 
board. The Bill proposals could result in disenfranchisement of a significant number of 
academic staff.  
 
Heriot-Watt is very supportive of the principle of student representation on committee bodies, 
and already includes such representation across a broad range of its decision-making 
academic, management and governance committees and boards.  (This will be extended 
further in 2015/16 with the establishment of a new Global Student Liaison Committee of the 
Court which will include a group of student representatives).  Student representation is 
already included in the composition of our Senate; however, we do not agree that the best way 
to make student representation more effective is to introduce a 10% threshold for membership 
on the Senate.  Given the role and functions of the Senate, neither the Senate, nor the student 
body, would benefit in any obvious way from this stipulation, whereas both the University and 
the student body benefit significantly from student representation at the coalface of strategy 
and policy formulation within the University’s committee structure. 
 
The University would not be averse to the development of illustrative good practice agreed 
and disseminated within the sector including, inter alia, matters of balance within the 
membership – of elected / non-elected categories, or staff student ratios. 
 
We believe that Chapter 2 of the Bill, ‘Academic Boards’ does not serve any helpful purpose to 
enhance governance within Scottish higher education and should be removed from the Bill 
entirely. 
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Academic Freedom 
 
Academic freedom The Bill will also replace the current legal definition of academic freedom “with a view to strengthening it and making explicit the freedom to 
develop and advance new ideas and innovative proposals”. While the other provisions in the Bill only focus on higher education institutions, this provision will apply 
to publicly-funded colleges and all higher education institutions (collectively known as post-16 education bodies). Post-16 education bodies are to uphold the 
academic freedom (within the law) of all relevant persons i.e. those engaged in teaching, the provision of learning or research -  
 
Please provide your views on the following 
 
5. The likely practical effect of these provisions, for 

example, whether there are any areas of 
teaching, learning or research that will be 
particularly enhanced. 
 
 

The University believes that academic freedom can best, and indeed does, flourish within the 
current largely independent higher education sector. There is no current evidence to suggest 
that academic freedom is being restricted within the sector leading to a requirement to alter 
the current definition set out in the Further and Higher Education (Scotland) Act 2005.  
 
The University remains of the view that the principle of encouraging the development and 
advancement of new ideas or innovative proposals is implicit in the current legislation and is 
intrinsic to what universities are, and what universities do.  While the sentiment behind the 
proposals is to be supported, they will not act to influence or bring about improvements in the 
day-to-day activities of individual academic staff members.   
 
There is a certain dichotomy between the purported desire to enhance academic freedom 
while at the same time increasing Ministerial control of Scotland’s universities, including in 
the area of its academic governance.  
 
The University would be strongly opposed to any change in legislation that might weaken the 
University’s definition as set out in its Charter. 
 

6. The Bill states that academic freedom is to be 
exercised “within the law”.  
 
Are there are likely to be any significant 
constraints – other than legal constraints – on 
academic freedom? For example, the particular 
ethos within an institution; funding pressures; 
institutions’ policies on equality and diversity; 
etc. 
 
 

This is an area where some tensions and constraints have always existed and will continue to
exist – whatever the legislation.  Academic members of staff may have the freedom to express 
views within the law, but may be, or may feel, constrained by the legitimate concerns, 
interests and sensitivities of others within their institution.  The legal protection helps prevent 
unreasonable pressure being exercised on individuals by the institution but does not of itself 
resolve the unavoidable tensions between individuals.  Any other constraints will likely vary 
across individual institutions.  
 
As an international university Heriot-Watt operates within a number of legal jurisdictions and 
the “within the law” stipulation carries a different meaning depending on location.  A wide 
range of restrictions might apply to activities considered in the UK to be within the bounds of 
activity covered by the law on academic freedom.  
 
The new Prevent Duty Guidance for Higher Education Institutions in Scotland recognises the 
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"commitment to freedom of speech and the rationality underpinning the advancement of
knowledge means that [HEIs]  represent one of our most impor tant arenas for challenging 
extremist views and ideologies."  Changes to the definition of Academic Freedom will not 
assist, and may hamper, the ability of HEIs to fulfil this duty.  
 

7. Are the situations in which relevant persons can 
exercise their academic freedom clear? For 
example, should their freedom be limited to their 
work within an institution, as opposed to views 
they may express outwith the institution?”    
 
 

It is appropriate for individual institutions to establish policies which provide clarity for their
staff as to the boundaries and the responsibilities of individual staff members when 
representing the institution as an employee and speaking or acting on its behalf, versus 
expression of their views as a private individual.  The University does not consider that the 
implied elaboration of the legislation would be helpful. On the contrary, it could give rise to 
confusing and challengeable boundaries. 
 

 

 Please use the adjacent space to provide any 
other brief comment(s) you wish to make in 
relation to the Bill. 
 
 
 
 

The major new powers for Ministers in the Bill fundamentally change the constitutional status 
of HEIs, and run contrary to previous assurances from the Scottish Government that they 
respect ‘responsible autonomy’.  
 
The University considers that the Scottish Code stands as an exemplar of good governance 
practice. Any new legislation should be complementary to and aligned with the spirit of the 
Code. 
 
The provisions in the Bill for future secondary legislation are a cause for considerable 
concern. Changes made through new legislation would require an open and democratic 
process and full Parliamentary discussion, whereas the Bill, as it stands, will allow for 
significant future changes (perhaps with minimal or no consultation) which could restrict the 
ability of Scottish HEIs to make the best decisions for their organisation and pose the risk of 
future politicisation of appointments. There is evidence that great deal of diversity and 
inclusiveness already exists within HEI governing bodies and there is a clear commitment to 
continue to make further progress in this aspect of governance.  The Bill as introduced is 
likely to hinder rather than support this process. 
 
It would be helpful to receive clarification from the Scottish Government on the following 
additional points: 
 
a) The consideration that has been given to conflicting provisions in institutions’ governing 

instruments and the Bill, and how the Government envisages that these might be 
addressed if not through The Bill. It would be helpful to know also the projected cost of the 
subsequent process of amendment by individual institutions, and whether there has been 
consultation with the Privy Council on implications and anticipated timescale to institute 
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required changes.
b) Does the Scottish Government intend to use any general regulation-making powers to 

make consequential amendments to the Charter and Statutes of Chartered HEIs? 
c) When the different provisions in the Bill will be brought into force, and what is meant by 

“different purposes” in Section 22 of the Bill? 
d) Section 4 of the Bill provides for “rules” to be made by HEIs governing elections. What 

procedures does the Scottish Government consider will be used to make these “rules”, 
and will an external approval process be involved? 

e) Does the Scottish Government have any hard evidence that the stated objectives of the Bill 
will be met through the currently proposed provisions?  

 
  


